
 
 
 

Hearing Officer 
Insurance Commissioner 
c/o Linda Sizemore 
Director of Company Regulation 
Delaware Department of Insurance 
841 Silver Lake Boulevard 
Dover, DE 19904-2465 
 

 
RE: THE PROPOSED AFFILIATION OF 
BCBSD, INC., DOING BUSINESS AS 
BLUE CROSS BLUE SHIELD OF DELAWARE, 
WITH HIGHMARK, INC. 
 
Via Electronic Delivery and U.S. Mail 

 
Hearing Officer and Insurance Commissioner of the State of Delaware: 
 
This comment is submitted on behalf of the Delaware Health Information Network (“DHIN”) with 
respect to the proposed affiliation of Blue Cross Blue Shield of Delaware (“BCBSD”) and 
Highmark, Inc.   
 
The Delaware Health Information Network was statutorily created as a not-for-profit 
instrumentality of the State of Delaware and as the state-designated health information exchange 
under Delaware law.  The health care technology infrastructure that DHIN provides is absolutely 
critical to a more efficient and effective delivery of high quality health care to all Delawareans.  The 
DHIN provides a crucial foundation for cost reduction and improved quality of care that is in the 
public interest of all Delawareans and is specifically beneficial to the insurance buying public 
pursuant to 18 Del. C. Section 5003(d)(1).  
 
The State of Delaware, the federal government and private payers, including Delaware hospitals, 
have funded approximately $30 million in capital costs for the development of the DHIN. Blue 
Cross Blue Shield of Delaware has been a valued participant through membership on the DHIN 
Board of Directors, active participation in committees, and other support, including a financial 
contribution totaling $300,000 to date toward DHIN’s initial costs, with the last payment in May 
2009.  
 
At this point in time, DHIN is fully operational and must also become financially self-sustaining. It 
is for this reason that DHIN submits this comment.  As detailed in the attached business plan, 
financial support via a per member per month fee from BCBSD and other payers who benefit from 
the DHIN - the insurers, Medicaid and the self-insured community - is critical to the long term 
longevity of this critical health care infrastructure. DHIN submitted a sustainability and revenue 
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plan, as required by Senate Bill 231 and detailed in the attached business plan, on September 16, 
2011 to the Governor, members of the General Assembly and the Controller General.  
 
In an important development for DHIN, CMS has agreed to match the State Medicaid support for 
DHIN on a per member per month basis.  Under the fair share terms of this match, DHIN needs to 
reach agreement with other payers, including BCBSD, to support the DHIN with their fair share of 
payments via per member per month fees.  
 
Health information exchanges are foundational to improving the quality of patient care and reducing 
health care costs.  To that end, the DHIN is designed as an interoperable network to exchange 
clinical health care information among all health care providers across the state to improve patient 
outcomes and reduce costs. The system is designed to allow patient clinical information to be 
shared across all health care facilities and organizations and across public and private sectors.  This 
provides for increased access to better and more timely information and reduces unnecessary and 
duplicative tests and procedures. 
 
Through the DHIN, test results are electronically sent from a laboratory to the physician that 
ordered them and are immediately available to other providers treating that patient. DHIN also 
enables information on a patient who is admitted, transferred or discharged from a hospital to be 
sent to their primary care physician. This information from pathology reports, admission and 
discharge summaries and transcribed reports includes diagnoses, report results, allergies, reason for 
visit, admission, or transfer, as well as patient demographics, next of kin, and insurance 
information.  Through the DHIN this information is available by query as needed for improving the 
management of a patient’s care. Collectively, these data types provide a rich trove of clinical 
information to inform decision making in the ambulatory environment and to support coordination 
of patient care across multiple providers and facilities. As a result, Delaware is nationally 
recognized as a leader among health information exchanges. 
 
Indeed, as other states are planning and developing health information networks, Delaware has 
executed on this vision and continues to set the standard as an operational HIE with high provider 
usage rates and very strong clinical data transfer rates. DHIN has an enviably high participation rate 
with seven of its eight acute care hospitals actively or committed to participating, all of its Federally 
Qualified Health Centers receiving clinical results exclusively through DHIN, and over 80% of its 
health care providers receiving clinical results. From the individual patient perspective, 90% of 
Delaware citizens have clinical data available for query by Delaware clinicians through DHIN. 
 
As DHIN continues to provide the technology backbone for the exchange of health care information 
in Delaware, it will increasingly result in efficiencies of the magnitude that are evidenced in several 
recent studies discussed in the attached business plan.  These studies, based on actual field results, 
project that Delaware could save approximately $100 million per year in health care expenditures 
across all health care organizations in the state.   
 
In addition to saving money, the DHIN is also a critical component of improving patient outcomes.  
It will enable primary care physicians to create Patient Centered Medical Homes in which 
historically scattered information on their patients can flow electronically to a single point from 
other sources, such as specialists, laboratories, and pharmacies.  It will enable emergency rooms to 
have information that they might have never had when making emergency care decisions; such as 
access to a patient’s condition, medical and medication history, relieving the burden from family 
members to remember this information in a stressful time, or providing a lifesaving piece of 
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information when a family member arrives in the emergency room unconscious. Access to this 
information will not only reduce duplicate tests and medical mistakes, it will also speed the delivery 
of care by empowering the emergency room team with critical information to which they were once 
blind. The ability of a primary care physician to access a complete set of patient information will 
enable better prevention and management of chronic conditions, thereby reducing emergency room 
visits and health care costs.  Finally, working with the Consumer Advisory Council and continuing 
the DHIN’s commitment to privacy and security technology and protocols, patients will be able to 
access their information from DHIN in the future, better enabling all Delawareans to partner in their 
health and well-being, which is one of the most important steps in the universal goal of improving 
the cost and value of health care in our own community.   
 
The past investment in the DHIN has provided a strong foundation to deliver all of these benefits to 
Delawareans. With this sustainability plan DHIN is now aligning its financial support structure with 
the value received by stakeholders, including BCBSD. The DHIN and BCBSD have had productive 
discussions and BCBSD has expressed an interest in participating, but no definitive agreement has 
been reached.   
 
To ensure the continued viability of Delaware’s health information exchange, DHIN respectfully 
requests the Hearing Officer and the Insurance Commissioner of Delaware to require, as a condition 
of the approval of this proposed affiliation of BCBSD with Highmark, Inc., that BCBSD reach 
agreement with the DHIN regarding BCBSD’s ongoing financial support of the DHIN via per 
member per month fees that will enable the continued financial sustainability of the DHIN.  
Without such a condition as a part of the final order and decision in this matter, the public interest 
of all Delawareans and the insurance buying public in particular will not be protected and will in 
fact be prejudiced pursuant to 18 Del. C. Section 5003(d)(1). 
 
 
Sincerely, 
 
 
 
 
Dr. Jan Lee 
Executive Director 
Delaware Health Information Network 
 
 
 
 
Randall Gaboriault 
Chairman of the Board 
Delaware Health Information Network 
 
cc:  David S. Swayze, Esquire, dswayze@pgslegal.com 
       Michael Houghton, Esquire, mhoughton@mnat.com 
       Frederick K. Campbell, Esquire, RCampbell@mwlaw.com 
       Ian McConnel, Esquire, Ian.McConnel@state.de.us 
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DEPARTMENT OF HEALTH & HUMAN SERVICES 

Centers for Medicare & Medicaid Services 

7500 Security Boulevard, Mail Stop S2-26-12 

Baltimore, Maryland   21244-1850 

 

Center for Medicaid, CHIP and Survey & Certification 
          

SMDL# 11-004 

          ARRA# 9  

 

 

May 18, 2011 

Re: Use of administrative funds to support 

health information exchange as part of the 

Medicaid EHR Incentive Program  
 

Dear State Medicaid Director:  

 

This letter provides further guidance to State Medicaid agencies regarding the implementation of 

section 4201 of the American Recovery and Reinvestment Act of 2009 (the Recovery Act), Pub. 

L. 111-5 and regulations at 42 Code of Federal Regulations (CFR) Part 495, Subpart D.  Division 

B, Title IV, Subtitles A and B of the Recovery Act established the Medicare and Medicaid 

Electronic Health Record (EHR) Incentive Programs, as one component of the Health 

Information Technology for Economic and Clinical Health (HITECH) Act. HITECH, as well as 

our final regulation, governs incentive payments to eligible professionals (EPs) and eligible 

hospitals to promote the adoption and meaningful use of certified EHR technology.   

 

The Recovery Act provides 100 percent Federal financial participation (FFP) to States for 

incentive payments to eligible Medicaid providers to adopt, implement, upgrade, and 

meaningfully use certified EHR technology through 2021, and 90 percent FFP for State 

administrative expenses related to the program.  These administrative matching funds must be 

for activities that are proper and efficient (as defined by OMB Circular A-87) for the 

administration of the Medicaid EHR Incentive Program.  

 

The Centers for Medicare & Medicaid Services (CMS) issued a State Medicaid Director (SMD) 

letter on August 17, 2010 that provided guidance to States on allowable expenses for activities 

supporting the administration of the Medicaid EHR Incentive Program.  The letter outlined CMS 

expectations of activities and potential eligible costs for the 90 percent FFP for administration 

and oversight of the EHR incentive payments.  In addition, that letter provided initial direction 

regarding State Medicaid agencies’ role in promoting EHR adoption and health information 

exchanges (HIE). This letter provides more detailed guidance on the State expenditures related to 

the development and sustaining of HIE(s) that may be eligible for the 90 percent FFP.   

 

Background 

As defined in our July 28, 2010 final regulations, Stage 1 of “meaningful use” includes several 

objectives related to the electronic exchange of health information. Anticipating that State 

Medicaid agencies would have a role in promoting EHR adoption and HIE, CMS identified ten 
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Guiding Principles for the 90 percent FFP funds for those activities in the August 2010 SMD 

letter. Please refer to that letter and Enclosure C of that letter for more detail, as this SMD letter 

focuses on a subset of those principles. States are reminded that the first core principle applied to 

use of the 90 percent HITECH FFP is that the activities can be directly correlated to the 

Medicaid EHR Incentive Program.  

 

Specifically, this SMD letter provides further detail on our criteria that health information 

exchange promotion activities: 1) have costs that are divided equitably across other payers (e.g., 

private/commercial) based on the fair share principle (defined in OMB Circular A-87 as “in 

accordance with benefits received”) and are appropriately allocated, 2) leverage efficiencies with 

other Federal HIE funding, and 3) are developmental and time-limited in nature. This letter also 

reiterates the principle that the 90 percent FFP would not be available for on-going HIE costs 

where these services are fully operational. 

 

As we have stated previously, HIEs are a necessary ingredient to meaningful use of EHRs and to 

the success of delivery system reform efforts.  This letter outlines the circumstances in which we 

believe States can use enhanced administrative FFP to join or spearhead efforts to build this 

needed infrastructure.   

 

Other Payer Participation/Fair Share Principle 

 

The August 2010 SMD letter noted that States should consider Medicaid’s contribution to HIE in 

view of contributions by other payers.  Funding from Medicaid should be part of an overall 

financial plan that leverages multiple funding sources to develop and maintain HIEs between 

hospitals, health systems and individual practices.  

 

Various Federal and State funding, as well as contributions by commercial payers, large 

employers, integrated delivery networks, associated entities such as laboratories, registries and 

provider user fees may be necessary to share the costs of building and maintaining HIEs. There 

are several rationales for entering into HIE infrastructure development activities via 

public/private partnerships. First, the efficiencies and quality improvements associated with 

electronic health information exchange accrue to all participants; e.g., other payers, integrated 

delivery networks, Accountable Care Organizations, medical and health home networks, hospital 

systems, etc. Likewise, the governance and risks associated with developing HIE infrastructure, 

such as seeking provider buy-in and determining effective pricing strategies, should not be borne 

solely (or predominately) by a single payer. Lastly, each State’s HIE assets and challenges are 

different, and HIE strategies need to be developed with broad stakeholder involvement to ensure 

that the marketplace is balanced to support both the public and private health systems’ business 

cases. 

 

States should leverage their Medicaid investment with investments by a sufficient number of 

other payers and stakeholders to establish a sustainable business model. States have asked CMS 

to determine the degree of other payer contribution that is needed to meet this principle for 

approval of administrative funding. While Medicaid may serve as a catalyst to establish an HIE 

infrastructure, additional partners must be drawn into the marketplace based upon their share of 

the allocated costs. Medicaid funding cannot be the sole funding source for building, 
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implementing or operating HIE entities and/or HIE services. CMS will consult with the Office of 

the National Coordinator (ONC) for Health Information Technology, which has awarded HIE 

grants in all States and Territories to determine, on a case-by-case basis, the soundness of the 

Medicaid agency’s HIE funding proposal. States should focus on obtaining proportional 

investments based upon market share and expected volume of transactions, as described in the 

Cost Allocation section of this letter. Medicaid funding must leverage and support the ONC 

grant funding; therefore CMS expects proposals to reflect aligned benchmarks, approaches and 

performance goals. CMS will examine HIT Implementation Advanced Planning Documents 

(HIT IAPDs) to ensure that States adopt HIE approaches that maximize return on investment and 

minimize project risk, including review of State’s benchmarks, approaches, and performance 

measures related to State IT systems and meaningful use progress. This approach is consistent 

with the process by which CMS will work with States to ensure they meet the seven standards 

and conditions for receiving enhanced FFP for Medicaid technology investments.  

 

CMS reminds States that the Medical Loss Ratio interim final rule published on  

December 1, 2010, makes references, at 45 CFR 158.151, to health information technology 

expenses that a private health insurance issuer may include in the share of the premium that must 

be devoted to health care services and quality improvement, such as those that provide the 

technological infrastructure to enhance current quality improvement or make new quality 

improvement initiatives possible, “…and that are designed for use by health plans, health care 

providers, or enrollees for the electronic creation, maintenance, access, or exchange of health 

information, as well as those consistent with the Medicare and/or Medicaid meaningful use 

requirements….” States may find it helpful when meeting with health plan stakeholders to 

emphasize that if they provide funding for health information exchange activities, such expense 

may be considered an allowable quality improving activity that may be reported as part of the 

80-85% of premium revenue that must be devoted to clinical services and quality improvement if 

such expenses satisfy the criteria set forth in the Medical Loss Ratio interim final rule. 

 

In order to confirm that other payers and providers will contribute an appropriate share of costs, 

States will be required to seek legal agreements (i.e., Memoranda of Understanding) with their 

HIE partners. These agreements should clearly outline the terms (scope, budget and timing) of 

each party’s contributions in the near- and long-term functioning of the HIE. States should 

anticipate scenarios where additional payers and providers invest as the HIE(s) mature. 

Therefore, States should describe to CMS how early investor benefits will be handled, e.g., 

offering lower costs once others join and costs are allocated among a greater number of 

participants. The agreements between State Medicaid Agencies and other payers and providers 

must be submitted to CMS for review along with the State’s HIT IAPD. While this degree of 

planning and business modeling may require intensive public/private negotiations within each 

State, CMS believes it is necessary and will not approve 90/10 funding for HIE infrastructure 

costs (such as those cited in the August 2010 SMD letter) without assurances that other payers 

and providers will bear an appropriate share of the costs, risks and governance. These 

agreements are just one indicator of other payers’ commitment to HIE and as such, changes to 

these agreements will be reviewed by CMS along with the other performance metrics referenced 

above on an annual basis.  

 



Page 4 – State Medicaid Directors Letter 

 

States may fund the non-federal share consistent with federal rules and regulations at section 

1903(w)(6)(A)  and 42 CFR 433.51.  CMS will review the non-federal share funding sources on 

an individual basis using information provided by the State and gathered by CMS staff.  Please 

be mindful that all sources of the non-Federal share and any fees, taxes, or donations must meet 

the requirements of section 1903(w) of the Social Security Act, implementing regulations, CMS 

guidance, and other applicable laws, rules, and regulations.  

 

Cost Allocation 

 

Cost allocation principles, as defined by OMB Circular A-87, should be utilized where entities 

other than the Medicaid agency stand to benefit in the results of the activity. In determining 

Medicaid’s share of the costs towards building HIE, CMS will consider different allocation 

approaches depending upon whether the State is requesting Medicaid Management Information 

System (MMIS) or HITECH administrative funding, as follows:  

 

 When the HIE functions directly relate to MITA business services and are necessary to 

enable them, and/or there are interfaces to the MMIS from external HIE entities, States 

may seek MMIS matching funds for the interfaces or connections between the MMIS and 

the HIE. These States should calculate the Medicaid-eligible percentage of their total 

covered population; or the percentage of total healthcare expenditures within the State 

that are Medicaid expenditures. That percentage will be Medicaid’s allocated share.  

 If the State Medicaid agency is seeking HITECH funds directly tied to the Medicaid EHR 

Incentive Program, States may calculate the percentage of all providers the State projects 

will receive Medicaid EHR incentives over the next five years from the onset of proposed 

HIE activities to the State’s total number of providers. For example, if there are 10,000 

providers in the State, and the State projects that 500 of them will receive Medicaid EHR 

incentives within five years, then Medicaid’s allocated share would be five percent. 

States’ environmental scans (“As-Is” HIT assessments) should support these projections. 

 If the activity to be funded does not meet the criteria of this letter, or the August 2010 

letter, then States wishing to request the 50 percent match for general program 

administration must provide justification as to how the HIE activity supports the 

Medicaid enterprise, and if approved, should calculate the Medicaid allocation using one 

of the MMIS cost allocation formulas described above.  

 

Statewide Efficiencies 

 

CMS recognizes that there are several types of HIE models emerging in the U.S. and that not all 

involve statewide services or governance, and will review each proposal individually. However, 

CMS encourages a State’s HIE model to include the following characteristics:   

 Deploys a statewide layer of HIE services or orchestrate existing sub-state nodes; 

 Plays a significant role in the collection of Medicaid providers’ meaningful use 

attestations and clinical quality measure data;  

 Is directly focused on enabling providers to meet meaningful use requirements, such as 

lab results and clinical summary exchange; 

 Provides immediate value to providers through affordable services that help them meet 

meaningful use requirements and coordinate and improve patient care; 
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 Is governed by state-level policies, accreditation processes and exchange standards that 

are aligned with Federal policy; and 

 Is actively engaged with State government.  

 

State Medicaid HIT Plans (SMHPs) and IAPDs should clearly describe the rationale for the HIE 

model selected from the perspective of benefits and risks to the Medicaid agency. If a proposed 

model does not include the characteristics above, the State should provide justification of why an 

alternate model is more appropriate given unique circumstances in that State. ONC will be a full 

partner with CMS in the evaluation of State Medicaid agencies’ HIE funding proposals for 

consistency and alignment with the ONC funded cooperative agreements, and Nationwide Health 

Information Network (NwHIN) initiatives including Direct and Exchange. The funding proposal 

should also detail how the costs will transition from infrastructure build to operations and 

maintenance.  

 

Sustaining Operational HIE 

 

One of the Guiding Principles in the August 2010 letter was that HITECH funds are meant to 

support time-limited activities. In the context of HIE, examples include the development or 

expansion of provider directories, master patient indexes and laboratory interfaces. Once 

established and functional- and based upon the degree of provider enrollment and transaction 

volume, the funding perspective should shift from design and development to supporting 

ongoing operations and maintenance costs. There are some States where operational HIEs 

already exists; these States may seek Federal matching funds to sustain ongoing operational 

costs. Per our August 2010 SMD letter, under that scenario, CMS believes that the most 

appropriate means to support HIE is through adjustments to provider reimbursement 

methodologies, which are matched at a State’s Federal medical assistance percentage (FMAP), 

and/or through the 50 percent match rate for general program administration if the HIE is related 

to administering Medicaid. States wishing to pursue HIE maintenance through provider 

reimbursement are encouraged to submit a State Plan amendment to their CMS regional office.  

 

States are encouraged to consult with CMS in advance of formal SMHP and IAPD updated 

submissions to obtain technical assistance regarding the funding options and boundaries outlined 

in this SMD letter. States should reach out to their CMS regional office’s Medicaid HIT staff 

lead as the initial point of contact. We believe that by taking a collaborative and informed 

approach, Federal and State investments can be carefully and measurably directed to develop and 

support HIE. Whether HIE  is employed as part of meaningful use of EHRs, for enhancing care 

coordination and medical home strategies, or as enablers of new provider payment models, HIE 

is an essential tool in improving individual and population health and reducing unnecessary 

costs.  

 

This letter provides three additional parameters to an existing collection of information that had 

been approved by OMB under control number 0938-1088 (CMS-10292). CMS is seeking OMB 

approval of those parameters which include the voluntary submission of information concerning 

the HIE business and sustainability model, HIE-specific performance metrics, and other payer 

contributions to HIE infrastructure build. To initiate the approval process, the 60-day notice 
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seeking public comment will be placed on public display on May 17, 2011 and will publish in 

the Federal Register on May 18, 2011. 

 

For further information or clarification on this State Medicaid Director letter, please contact 

Mr. Rick Friedman at 410-786-4451, or Richard.Friedman@cms.hhs.gov. 

 

     Sincerely, 

 

     /s/ 

 

     Cindy Mann 

     Director 

 

 

 
cc:  

CMS Regional Administrators  

 

CMS Associate Regional Administrators  

Division of Medicaid and Children’s Health  

 

Matt Salo 

Executive Director 

National Association of Medicaid Directors  

 

Director of Health Legislation  

National Governors Association  

 

Rick Fenton  

Acting Director  

Health Services Division  

American Public Human Services Association  

 

Debra Miller  

Director for Health Policy  

Council of State Governments  

 

Joy Wilson  

Director, Health Committee  

National Conference of State Legislatures 

 

Christine Evans, M.P.H.  

Director, Government Relations  

Association of State and Territorial Health Officials  

 

 

 

mailto:Richard.Friedman@cms.hhs.gov
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Alan R. Weil, J.D., M.P.P.  

Executive Director  

National Academy for State Health Policy 

 

Farzad Mostashari, M.D. 

National Coordinator for Health IT 

Office of the National Coordinator for Health IT 
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